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APPLICATION FOR PATENT TERM ADJUSTMENT UNDER 37 C.F.R. 1.705 

In response to the Notice of Allowance issued on October 30, 2009, Applicant herein 
submits an Application for Patent Term Adjustment to correct an error in the Notice of 
Allowance. 
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The Notice of Allowance indicated a Patent Term Adjustment ("PTA") of 20 days. See 
Notice of Allowance at 3. Applicant requests a Patent Term Adjustment of at least 296 days 
(representing additional non-overlapping periods of 151 days and 125 days) for the reasons 
below. 

This is an application for patent term adjustment under 37 C.F.R. § 1.705(b). The above- 
captioned application was filed on October 14, 2003, and thus is eligible for patent term 
extension under 37 C.F.R. § 1.702. Set forth below is a statement of facts as required by 37 
C.F.R. § 1.705(b)(2). The fee set forth in 37 C.F.R. § 1.18(e) is paid herewith. However, if the 
fee is missing or insufficient, or if other fees are due or if any fees are overpaid, the 
Commissioner is authorized to charge such fees or credit such overpayment to Meyertons, Hood, 
Kivlin, Kowert & Goetzel, P.C. Deposit Account No. 501505/6057-58302/AAC. 

Pursuant to 37 C.F.R. § 1 .705(b)(2)(i), the correct patent term adjustment is at least 296 
days, based on 37 C.F.R. § 1.702(a)(1). More particularly, in addition to the 20 days of 
adjustment identified by the Patent Office, Applicant has identified two periods, one of 151 days 
and one of 125 days, that should be added to the patent term adjustment. Pursuant to 37 C.F.R. § 
1.705(b)(2)(ii), the relevant dates are listed below. 

First, Applicant is entitled to 151 days of additional patent term adjustment under 35 
U.S.C. § 1.702(b) for failure to issue a patent within three years of filing (pursuant to the district 
court's decision in Wyeth v. Dudas, 580 F.Supp.2d 138, 88 U.S.P.Q.2d 1538 (D.D.C. Sep 30, 
2008) (NO. CIV.A.07-1492(JR)); see also the USPTO Interim Procedure to Request a 
Recalculation of the Patent Term Adjustment to Comply with the Federal Circuit Decision in 
Wyeth v. Kappos, available at http://www.uspto.gov/patents/announce/pta_wyeth.pdf). A total 
of three years and 151 days elapsed between the filing of this case on October 14, 2003 and the 
filing of a Request for Continued Examination (RCE) on March 14, 2007. Under § 1.702(b), 
Applicant is entitled to an adjustment that includes the 151 days in falling in the time period 
beginning October 15, 2006 (three years after filing) and ending on March 14, 2007. Applicant 
respectfully requests that the patent term adjustment be recalculated in view of the Wyeth v. 
Dudas decision to include these 151 additional days. 

Second, Applicant is entitled to 125 days of additional patent term adjustment that were 
incorrectly reduced under 35 U.S.C. § 1.704(b). A non-final rejection was mailed February 19, 
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2008, and Applicant responded fully three months and 11 days later, on May 30, 2008. Under 
1 .704(b), the correct PTA reduction was thus 1 1 days total. 

However, the Examiner issued a Notice of Non-compliance on September 3, 2008, which 
apparently caused the Patent Office's to incorrectly reduce patent term adjustment by 125 days 
(measured by the October 2, 2008 of Applicant's supplemental response). The sole reason for 
non-compliance cited by the Examiner in the Notice was failure to argue the rejection of 
dependent claim 46. See Notice at 2. 

In fact, Applicant did argue against the § 103 rejection of dependent claim 46 by arguing 
that independent claim 1, from which claim 46 depended, was patentably distinct. See Response 
of May 30, 2008 at 10-12. Nowhere did the Notice indicate, for example, any legal support for 
the proposition that a dependent claim whose independent claim was argued must also be 
separately addressed. Applicant's Response of May 30, 2008 was thus fully responsive and 
constituted a "reasonable effort[] to conclude processing or examination of an application" as 
required by 37 C.F.R. § 1.704(b). In summary, the Notice of Non-compliant amendment was 
without legal justification and therefore erroneous , and Applicant respectfully requests that the 
patent term adjustment for this application include 125 additional days. 

Pursuant to 37 C.F.R. § 1.705(b)(2)(iii), the above-captioned patent application is subject 
to a terminal disclaimer that would extend beyond the expiration date of U.S. Patent No. 
6,662,179. See Terminal Disclaimer dated January 31, 2006. 

Pursuant to 37 C.F.R. § 1 .705(b)(2)(iv), it appears that a reduction of 11 days is merited 
because the May 30, 2008 Response to the February 29, 2008 Office Action was dated 3 months 
and 11 days after that Action. See 37 C.F.R. § 1.704(b). It appears that a reduction of 181 days is 
merited due to the abandonment of the case on November 14, 2005 and subsequent petition of 
February 2, 2006 (later granted). As argued above, the 125-day reduction beginning on May 30, 
2008 and ending on October 2, 2008 is not justified . 
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CONCLUSION 



Applicant respectfully requests that the patent term adjustment be recalculated and the 
correct patent term adjustment applied to the patent issuing from the above-captioned application. 

Respectfully submitted, 



Date: February 1,2010 By: /Alexander A. Courtade/ 

Alexander A. Courtade 
Reg. No. 65,635 



Meyertons, Hood, Kivlin, Kowert & Goetzel, P.C. 
P. O. Box 398 
Austin, Texas 78767 
(512) 853-8879 
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